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T      ()
established in , has served as a major center to facilitate seri-

ous scholarly efforts based on Islamic vision, values and principles. Its
programs of research, seminars and conferences for the last twenty
two years have resulted in the publication of around two hundred
and ninety titles under different series in English and Arabic, many of
which have been translated into several other languages. 

In  the London Office initiated the Occasional Paper series, a
set of easy to read booklets designed to present in concise format a
number of research papers, articles and lectures from the Institute’s
worldwide program as well as from scholars and social scientists will-
ing to make contributions. Nine papers were published in the series
the last of which was in , with several being translated into Fre-
nch and German. 

The London Office is delighted to re-launch this series with the
publication of a number of papers, the first of which is Dr. Taha Jabir
al-Alwani’s Towards a Fiqh for Minorities: Some Basic Reflections. Two
more papers will shortly follow dealing with other topical and cur-
rent issues, including Marital Discord: Recapturing the Full Islamic Spirit

of Human Dignity and Violence in Islam.
“Fiqh for Minorities” is a timely and important subject and a long

awaited contribution to an area of fiqh that has become essential for
the well being and development of Muslim communities living in
non-Muslim lands, especially in the West. The limited attempts to
deal with many serious issues facing these communities have failed
to take into consideration the views and contributions of Muslim
social scientists who live in the West, speak its languages and have a
comprehensive understanding of its social, political, religious and
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economic systems. As a result many of the recommendations and
fatwas issued were inadequate and, in some cases, complicated the
issues under consideration. Dr. Al-Alwani’s recommendation that
existing fiqh councils should work closely with associations of Mus-
lim social scientists and involve these scientists on an equal footing
with Shari¢ah scholars not simply as cosmetic additions, is an essen-
tial step towards building a stronger and more valid basis for a much
needed fiqh. 

In conformity with the IIIT In-House Style Sheet, A Guide for

Authors, Translators and Copy-Editors, words and proper names of
Arabic origin or written in a script derived from Arabic have been
transliterated throughout the work except when mentioned in
quoted text. In such cases they have been cited as they appear with-
out application of our transliteration system. However, words and
common nouns of Arabic origin that have entered into general
usage are not italicized, nor written with initial capital.

We would like to express our thanks and gratitude to Dr. Taha
Jabir al-Alwani, who, throughout the various stages of the paper’s
production, cooperated closely with the editorial group at the IIIT
London Office. We would also like to thank our editorial and pro-
duction team and those who were directly or indirectly involved in
the completion of this booklet: Zaynab Alawiye, Shiraz Khan,
Sylvia Hunt, and Zaynab al-Alwani, all of whom worked tirelessly
in helping prepare the paper for publication. May God reward them
and the author for all their efforts.

Dh‰ al-Qa¢dah   --
February  Academic Advisor

IIIT London Office, UK
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I      I observed that Muslim theolo-
gians have produced a theology for the majority, but a systematic

formulation of the status of being a minority remains to be devel-
oped. Two decades have passed since and we now have the first
significant effort to explore this important issue. This essay by the
distinguished Shari¢ah scholar, Professor Taha Jabir al-Alwani out-
lines a set of principles that he has considered essential for the proper
exploration of the status of Muslims as a minority. He rightly points
out that his use of the word “fiqh” in the title of this essay does not
refer exclusively to what is called Islamic Law, but to what he, fol-
lowing Ab‰ ¤anÏfah, calls “the greater fiqh.” In other words, his
project is aimed at providing a methodology for a broad develop-
ment of Muslim thought in all areas bearing on theology, law, and
even history. This is an ambitious but necessary undertaking.

The author, being Chairman of the Fiqh Council of North
America, is well aware that the challenges facing the Muslims in the
West are broader than the confined area of the rules of conduct
embodied in the Shari¢ah. The scientific discoveries, the technical
revolution in all its manifestations, the economic and social transfor-
mation that have engulfed the whole world must be accommodated
in a new ijtihad and a creative approach to fiqh. The Qur’an and the
Prophetic Tradition have to be read alongside the new develop-
ments in human knowledge and experience. A new ijtihad is
required. But how do we exercise our intellectual faculties to
resolve the current divergence between the modern world and the
traditional presentation of Islamic Law and theology? The call for a
new ijtihad goes back to the nineteenth century with Al-Afgh¥nÏ
and ¢Abd‰’s Salafiyyah project.
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The limited success of the ¢Abd‰ School in transforming the con-
tent of Islamic teaching in theology and law stems from the fact that
they were still prisoners of the old methodology. ¢Abd‰’s legal
reforms were not sufficiently fundamental. He relied on the views of
the ancient scholars and used talfÏq or eclecticism extensively. This
was inevitable since he followed the fundamentals of u|‰l al-fiqh, the
principles of Islamic Jurisprudence. This discipline forms the road
map of Islamic Law. Unless it is altered, the jurist is bound to find
himself stuck where the ancestors stopped. Dr. Al-Alwani has rec-
ognized that the intellectual and social geography of the world has so
changed that the old map no longer corresponds to it. His declared
assessment of the Tradition, in contrast to the Qur’an, as historical
rather than eternal, and his demand that the Qur’an must be held as
the ultimate authority over the Tradition, are crucial for his proposal
for a new interpretation. More important still is his demand that the
ultimate aims of the Shari¢ah should be the focus of any new formu-
lation of Shari¢ah rules. The contribution of Al-Sha~ibÏ regarding
the paramount importance of the ultimate aims of the Shari¢ah
remained buried in his Muwafaq¥t with little impact on the develop-
ment of Islamic Law.

Although this essay deals with the minority as such, the method-
ology advocated here is needed everywhere and in every sphere of
Islamic endeavor. The term minority is used to indicate a smaller
number in relation to a greater number. To my mind the term in
this context does not refer to number, but power. The community
that is in control of legislation should be described here as the major-
ity, even if it is smaller in number. The reverse is equally true: the
community that is superior in number, but lacks legislative authori-
ty, is in this context a minority. A colonial territory, for instance, has
a perpetual minority status.

Now, is the term “Fiqh for minorities” a valid one as a separate
discipline or is it simply an instance of the general field of Islamic
Law? The author argues for the first on the basis that there are cer-
tain constraints that a minority community may experience and for
which it has to find legal justification. 
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Dr. Al-Alwani calls for collective ijtihad that invites experts from
the various fields of social science to play a major part in formulating
new ideas and developing new perceptions. Undoubtedly, the input
of the social scientists is important and I am sure that the distin-
guished author would welcome the physical and medical scientists’
contribution too. I share with him the mistrust of committees con-
sisting exclusively of Shari¢ah specialists.

Collective ijtihad is now the vogue despite the fact that it has had
a limited role in the history of Islamic thought or law. I prefer con-
tributions to be made in an atmosphere of open debate, which
should lead to the adoption of the most acceptable view without
delegitimizing other opinions. Our faith and society will succeed in
overcoming its present crises only by giving space for divergent
views to be expressed and fairly evaluated. This demands a degree of
humility on the part of scholars in the tradition of Imam al-Sh¥fi¢Ï
who said: “My opinion is right with the possibility of being wrong,
whereas my colleague’s opinion is wrong with the possibility of
being right.”

We have suffered in the past, and we continue to suffer, from cir-
cles arrogating to themselves the exclusive right to speak for Islam.
Dr. Al-Alwani’s excellent essay pioneers the way for a meaningful
approach to a new interpretation of Fiqh. He does so with the
humility of the true scholar.

..  , 
London, January 
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Muslim minorities did not attract as much attention in the past as
they do today. Muslims were the dominant world power, feared and
respected by all nations. No other power would dare attack individ-
ual Muslims or infringe the integrity of Islam when faced with such
formidable enemies as the son of Har‰n al-RashÏd, al Mu¢ta|im, the
Abbasid Caliph, who conquered ¢Am‰riyya to rescue a Muslim
woman who had sought his help against the harassment of her peo-
ple.

Muslims could travel freely throughout the lands of Islam. The
whole world was open to them as a residence and a place of wor-
ship. Allah affirms in the Qur’an: “The earth shall be inherited by
my righteous servants” (al-Anbiy¥’: ). Muslims would travel as
messengers or diplomatic envoys, and as traders or itinerant Sufis.
These people would be mainly visitors who would stay for short
periods. Those who migrated from Muslim lands for political rea-
sons or as dissidents – and expected to be away for a long time –
would usually go to distant places where the influence of the central
Muslim authority was much diluted. The more powerful and ambi-
tious migrants of comfortably independent means would travel even
to non-Muslim lands, where they would establish their own Muslim
emirates, existing as Muslim oases or islands in the middle of non-
Muslim oceans. Some communities, like those in the south of
France, northern Italy, and other places, were to survive for a long
time.

Those Muslims, few as they were, who lived in non-Muslim
communities, where the authority was not in their hands and the
laws were not based on the Shari¢ah, were mainly indigenous con-
verts. Eventually, they became aware of the significant difference
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between life in a Muslim community and that in a non-Muslim
community. Those who had the means migrated to Muslim lands,
while others endeavored to lead as full an Islamic life as possible.
They developed a distinct Islamic culture, which might, at times,
cause friction with the non-Muslim host community owing to their
refusal, if that were possible, to comply with the laws and traditions
that conflicted with what they had learnt of Islam. Although their
new culture might indeed converge in certain aspects with the
lifestyle of the host community, the degree of integration was minor
and cosmetic. Friction might be provoked by the dominant majori-
ty if they attempted to eliminate the minorities’ distinctive cultural
and religious characteristics so as to absorb them into the non-
Muslim society.

If the Muslim minorities resisted assimilation, they were likely to
be subjected to persecution or enslavement. They would therefore
be helpless and lack the means to assert their existence (al-Nis¥’: ).
They would seek fatwas from their own ¢ulam¥’ or from those out-
side their community, especially during the hajj season. Most of
their queries would have been individual and personal. In the past,
Muslim minorities were so small and isolated that they were inca-
pable of establishing their own autonomous economic, legal or
cultural organizations and institutions. Their Muslim jurists and
¢ulam¥’ were fully aware of a marked difference between the issues
and problems of Muslim individuals and groups in a non-Muslim
society, and those of a Muslim community living under Islamic law,
systems, and traditions. They certainly realized the disparities bet-
ween the sources of law in Muslim lands (d¥r al-Isl¥m or d¥r al-ij¥bah)
and those of other societies (d¥r al-da¢wah). They understood the
impact of the psychological, intellectual, cultural, and juristic differ-
ences on life in both environments, thereby obliging the muftis,
whether scholars or students, to investigate the evidence. They
needed to contextualize that evidence in the light of the prevailing
circumstances so as to issue the appropriate fatwas which could be
easily and conveniently applied to this time and space, without infr-
inging the main principles and the general aims of the Shari¢ah. 
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Therefore, the need for a new fiqh for minorities was not as
strong in the past as it is today. This was because the “reference com-
munity” was never found outside its main country of domicile, and
it had not moved to the “land of da¢wah” except in the limited way
described above. It was a casual and transient existence that did not
attract the attention of jurists to legislate and issue fatwas. It remained
restricted and isolated, and its fiqh came to be known simply as the
fiqh of “crises” or “emergency”.

    ¢

With the popularity of the Qur’an and its accessibility the general
Muslim public, no matter how rudimentary their knowledge of Islam,
certain standards of Islamic education and culture emerged.

Muslims are aware that the Shari¢ah laws are based on clemency
and temperance rather then oppression and severity. They fully real-
ize that the fulfillment of religious obligations is concomitant upon
human ability (al-Tagh¥bun: ; al-Baqarah: ). Muslims also know
that the Shari‘ah permits all that is clean and wholesome and forbids
what is harmful, and so is aimed at making life easier and more con-
venient. It encourages and promotes good and positive conduct and
forbids all that undermines society (al-A¢r¥f: ).

The average Muslim understands clearly what is meant by the
Qur’anic statement: “He created for you all that is on the earth” (al-
Baqarah: ). It confirms the use of all God’s bounty with the excep-
tion of what has been specifically and categorically forbidden. Per-
missibility is the norm. The use of everything found in or on this
earth is allowed, as long as it is clean and harmless. What is ̂ al¥l and
what is ^ar¥m are clearly defined. The gray areas in between are the
subject of fiqh, debate, and ijtihad.

The general and universal principles of the Qur’an created a com-
mon, widespread and accessible culture among all Muslims, which
may not be attained by specialists today. No other Book or religion
had hitherto succeeded in achieving such a popular awareness of the
law. Principles such as “religious matters known by necessity” or
instinct are unique to Islamic culture. Certain matters become com-
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mon knowledge without much need for scholarship, unlike other
religions in which every minor aspect of all the liturgy and dogma is
a subject of debate and scrutiny by the clergy, who possess the exclu-
sive right and authority to judge and pronounce rulings, which are
then adopted by the general public. In Islam, however, areas of spe-
cialist ijtihad are established and well defined and the general public
is invited to offer its own input. Ordinary people can select the
scholar whom they wish to follow and pick from the “common law”
the reasons, terms and restrictions. They follow the scholar in adapt-
ing the facts, and there are also matters that they cannot afford to
ignore.

For this reason, Muslim society has allowed the rise of the “men
of the pen” in contrast to the “men of the sword.” However, it has
no room for “priests” or “clergy” or a “grand ¢ulam¥’ board” to
dominate and monopolize the sources of religious knowledge and
the interpretation of religious dogma, thereby denying the rest of
society access to them and preventing those who were interested
from studying, analyzing and interpreting them. The idea of an élite
setting itself up as a reference for religious responsibility and authori-
ty is alien to the very nature of Islam. Even those who have tried to
do so have failed. It is something that is rejected by the general pub-
lic, not to mention the intelligentsia. The Qur’an is available to all
and no one can monopolize or control access to it. Every reader of
the Qur’an can learn the basics of Islam from it directly.

¢  

There is a well-established polemical relationship between legisla-
tion, whether divine or man-made, and cultural traditions and
conventions.These aspects of society influence scholars, researchers,
and legislators, just as fiqh and legislation play a role in creating cul-
tures, traditions, and conventions and have a specific long-term
impact on them. Muslim minorities live in societies in which these
aspects do not stem from Islamic origins, and their Muslim members
themselves have no way of completely breaking away from these
influences. Even if they succeed in separating themselves with
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respect to worship and moral conduct, they cannot do so in transac-
tions, economics, politics, and all other general and common areas
of society, including education, the media and other public opin-
ion-forming systems. All this contributes, in varying degrees, to the
alienation of minorities from their roots and gradually weakens their
bonds with them. To compensate for the loss of the old relation-
ships, new bonds develop within the new geographical environ-
ment inhabited by the Muslim minorities.

This is true of the first generation of immigrants. Nevertheless, in
later years the old bonds may well be obliterated by the third or
fourth generation and become mere bitter-sweet memories related
for entertainment. Thus, the new generations may be completely
assimilated into the host communities and disappear altogether, sev-
ering their links with their cultural roots, which their fathers and
forefathers had made every effort to preserve.

-     

It is quite obvious that neither the West, especially Europe, nor
the Muslims, especially the Arabs, expected to find Islam and Mus-
lims right in the heart of Europe and the United States. These
Muslims did not come as conquerors, but as immigrants, students
and professionals. They were the citizens and nationals who left
their Muslim lands to live in the West, forming a real, settled and
permanent Muslim existence in Europe and the United States. The
new immigrant communities have a very sincere wish to integrate
into the host society, while preserving their religious and cultural
identity. Like the rest of the population, they are quite happy and
prepared to comply with and respect the law of the land, pay their
taxes, assume responsibilities, and benefit from the freedom, advan-
tages and rights provided by the law.

Until September , , the United States considered multi-
culturalism and a multi-faith society as positive contributions to its
multi-lateralism in general. It was the multi-culturalism that made
the United States a symbol for the whole world. It could rightly
assert before all humanity and the wider world that it was the uni-



’ 

versal model for integration. This would also justify its assertion that
it was the undisputed heir to Hellenism and Roman civilization: a
supra-national melting-pot of cultures and races. It would rightly
and deservedly become a world leader, as it has done by what has
come to be known as “globalism.”

The United States is to be praised for its understanding and wel-
coming of Islam and Muslims by all levels of society. They included
some churches which offered, for very small fees or free of charge,
their premises to Muslims to use for Friday prayers and ¢id days, as
well as academic institutions and members of Congress from both
political parties. The same can be said of certain educational institu-
tions which welcomed Muslim members and hosted speakers and
lecturers to talk about a variety of religious, cultural, historic and
social issues. Some educational administrations have admitted Mus-
lims to their governing bodies. Prison authorities have welcomed
Muslim teachers and preachers to conduct prayers, teach prisoners
about Islam and discuss it with them. Some of them have been
appointed to well-paid positions by these authorities. They wel-
comed the spread of Islam through the prisons, once they witnessed
its positive effects on the prisoners’ behavior by persuading them to
abandon drugs and avoid crime.

In  the Pentagon approved the appointment of religious
instructors inside the three branches of the US Armed Forces. The
first minister, Chaplain Abdul-Rasheed Muhammad, was inaugu-
rated in an official ceremony and was followed by others, compris-
ing a final total of fourteen instructors. The number of mosques and
Islamic institutions and schools markedly increased and  was
designated the year of the introduction of Islam and the Muslims to
the United States. It was a golden opportunity that the Muslims did
not successfully use to the full to present themselves, their religion,
history and civilization to the nation.

Many American institutions opened their doors to Muslims. The
first Muslim lady judge was appointed, and courts began consulting
juristic experts when dealing with cases involving Muslim litigants.
The former First Lady employed a female Muslim assistant who

xvi



     xvii

wore the ^ij¥b. A Muslim was appointed to a senior position at the
White House, while the State Department has been inquiring into
the appointment of Muslims as possible future ambassadors. The first
Muslim American ambassador was appointed to Fiji. The Pentagon
agreed to modify uniforms for female Muslim officers and privates
to include a headscarf worn under the cap. All civilian and military
government employees were encouraged to read and learn about
Islam before going to Muslim countries so as to avoid offending
local sensibilities or cultural traditions and thus provoking a negative
reaction toward the United States and its citizens. These efforts have
led to a good understanding of Islam and Muslims. Some people
have been inspired to convert to Islam or, at least, to respect it and its
followers, to be ready to appreciate their cause and, in certain cases,
to empathize with it.

Cases have been brought before the courts against pressure on
Muslim women to remove the ^ij¥b or the headcover, all of which
were resolved in favor of the Muslim women. Muslim men and
women are now clearly visible with their distinctive dress, raising
public awareness and interest in their religion, history and culture.
They highlight the positive aspects of Islam that can be passed on to
this country, especially in family life, and they practice what I refer
to as “the silent da¢wah.” �

� With large Muslim populations in France, Germany, Sweden and UK amongst
others, Muslims have become part of the fabric of European life. In Britain for
example, Muslims are free to practice their religion fully and the existence of more
than a  mosques is testament to this freedom. Community relations between
Muslims and non-Muslims in recent times have been on the whole good.
However, prejudice and Islamophobia still exists. The Muslim community wel-
comed the fact that it was the British government itself which commissioned a
report to look into anti-Muslim discrimination and prejudice. The report, entitled
Islamophobia, A Challenge for Us All () was the first serious attempt to look at the
topic and was used widely by Muslims and non-Muslims. In the education sector,
after much campaigning, there is now some state provision of schools with a whol-
ly Islamic ethos. Due to the acceptance of European legislation which affords
protection to minorities, inroads have been made in getting the rights of Muslims
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The shattering events of September  have left everyone in a state
of shock. Since then, Muslims and Americans have woken up to a
new reality, the like of which has never been known before. Since
then, the need has arisen, as never before, for a new fiqh dealing
with the question of Muslim minorities in the West in particular.

Large numbers of non-Muslim Americans from all strata of society
have turned toward learning about Islam from its original sources
and from its followers, rather than from others. Books and publica-
tions on Islam in general, or on certain aspects of its origins, history,
culture or civilization, have been sold out and public libraries have
ordered extra copies to lend to readers. Inevitably, such a phenome-
nal interest has created some misunderstanding. Certain naïve
individuals thought that it was due to a desire to convert to Islam or
to seek an alternative religious faith. However, it was no more than
an effort to resist ignorance and a genuine urge to learn.

Numerous churches, universities, and research and study institu-
tions have embarked on inviting imams, professors and lecturers to
speak on Islam and expound its principles, sources, relationship to
other religions and its effect on its followers. In addition, speakers
are invited to answer questions that are raised by many Americans
about Islam, especially those debated in the media relating to the
link between Islamic beliefs and extremism. People wish to know if
Prophet Muhammad (ßAAS) taught his followers to be extremist
and whether he ordered them to kill their opponents or those who

to practice Islam freely. Legislation is currently being passed which outlaws dis-
crimination against Muslims in the workplace. Muslims are also involving
themselves in the wider society. Muslim periodicals such as Q-News, The Muslim

News, and prominent Muslim journalists and broadcasters have shown how far
Muslims have progressed. In the field of politics, the situation is contrasted with
that of America, where there are no Muslim Senators. In Britain Muslim peers
have been appointed to the House of Lords, and Muslims have been elected as
members of parliament showing how far Muslims have become part and parcel of
British life, and by extension the rest of Europe. [Editors].
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did not believe in Islam. What is the Islamic view of the freedom of
the human being? Does Islam exclude freedom of religion? Some
people cite extracts from the Qur’an, such as verses  and  of al-
Tawbah or ‒ of al-Baqarah, which they may have heard or
read out of context. These misconceptions can cause people to
judge Islam to be a militant faith, ever advocating fighting, war, and
the use of duress to convert others, kill them or force them to pay
protection money. Some have cited the Prophet’s battles against his
enemies as proof of Islam’s militancy.

Nor has all this been enough to satisfy Islam’s detractors. Many of
them have reverted to established works and references in fiqh and
other Islamic sciences to randomly select passages, terms and state-
ments and interrogate Muslim imams and workers about them.
However, many of the people questioned usually have only a rudi-
mentary knowledge of Islam, and so they tend to apologize for those
statements and dismiss them as ancient and irrelevant. They give
way to strange paradoxical feelings of inferiority. However these
misconceptions and misunderstandings and certain stereotypes con-
tinue to be raised. Some of these are:
• Islam divides the world into the “land of Islam” and the “land of

war.” Does this not mean that Muslims are in a state of continual
war with the rest of the world? Does it not give Muslims the right
to fight the followers of any other religion whenever they wish
and whenever they find themselves strong enough to declare war
on others? Were the events of September  a result of the
Muslims’ belief that Americans are infidels and that their country
is a “land of war?”

• What about jizyah, (the “poll tax”) which Muslims insist that Jews
and Christians pay with humiliation. It is a degrading tax that
infringes people’s rights, and the freedom to choose the faith in
which they believe?

• How about coercing and forcing Muslims who convert to other
religions to reconvert to Islam on pain of the death penalty? Is this
not the kind of compulsion that you assert is rejected by your
faith?
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• What about the rights of women, whom Muslims believe to be of
inferior minds and lesser religious conviction? A woman’s testi-
mony, according to your faith, counts as half of that of a man.
What about the right to detain your women in the home, and the
right of the man to marry four wives, whereas a woman can have
only one husband, whom she has to serve and obey? A woman
cannot disobey her husband’s wishes or separate from him
because he alone has the right to end the marriage. What about
^ij¥b? Do you not see that imposing it on women is a form of
humiliation and undermines your trust in them? Does this not
confirm the belief that a woman is a second-class citizen who
exists solely for the satisfaction of man’s sexual desires, bearing and
looking after his children, and taking care of his home? Never-
theless, the man is still considered superior to the woman and he
has the last word on whether to keep or divorce her. Moreover, a
woman’s share of an inheritance is half that of a man. How about
depriving women and beating them if they disobey their men?

• What about the amputation of a hand for theft, the stoning to
death for adultery, and the killing of homosexuals, using the vilest
means such as burning them to death at the stake or throwing
them from a great height? 

• Why are vile dictatorship, human rights abuses, disease, back-
wardness, prejudice, and extremism so rife in your countries?
Why have all the efforts of development and modernization in
your countries failed so miserably? Is not Islam the cause of your
backwardness, just as Christianity was the cause of our progress,
once we had put it in its rightful place? Why have you failed in
adopting democracy? Is this not evidence that the teachings of
Islam encourage oppression, dictatorship, class differences, and
other similar afflictions?

• Why does Islam teach you that killing yourselves in order to kill
civilians in Palestine and New York will lead you to Paradise?

Such misconceptions, questions, queries and stereotypes need to
be intelligently and correctly approached and responded to. They
can no longer be dismissed or brushed under the carpet.





Fiqh

The current usage of the term fiqh, Islamic jurisprudence, was not
common in the early days of Islam. The term more widely used then
was fahm, or “comprehension” of the pre-ordained purpose and
wisdom of the command of God. In more intricate issues that
required closer examination, some would use instead the term fiqh,
or “understanding.” In al-Muqqadimah, Ibn Khald‰n says: 

Fiqh is the knowledge of God’s rules, a^k¥m, regarding the behavior
and actions of adult individuals, be they obligatory, forbidden, rec-
ommended, abhorrent or permissible. These rules are received from
the Qur’an and the Sunnah and the means God has established to
ascertain them. The formulation and articulation of these rules, using
those means, is what is referred to as fiqh.

The term fuqah¥’, jurists or fiqh practitioners, was not common
in those days either. To distinguish them from their unlearned or
illiterate contemporaries, the Prophet’s companions who devoted
themselves to deduction and the reasoning of religious rules were
known as “students” or “readers.” Ibn Khald‰n says: 

Legal and Religious 
Framework



Then the lands of Islam expanded and illiteracy among the Arabs
receded due to the spread of literacy. The practice of deduction took
hold, fiqh flourished and became a vocation and a science. Thus,
“readers” and “students” became jurists, or fuqah¥’.

Minorities

The term “minorities” is a political one that has come into use in
contemporary international convention. It refers to a group or
groups of state subjects of a racial, lingual or religious affiliation dif-
ferent from that of the majority population.

The demands of minorities often include those of the equality of
civil and political rights, the recognition of the right to be different
and distinctive in beliefs, values and personal status as well as such
other matters that do not infringe on the overall framework they
share with the rest of society. Leaders often emerge amongst minori-
ties to articulate and express the particular features and aspirations of
their group through the following ways:

. The education of the minority group in its history and origins,
and the definition of its ethnic characteristics and raison d’être, in
order to answer such questions as: “Who are we?” and “What do
we want?”

. The forging of ties between minority members. 

. The promotion of an educated élite to represent the minority’s
distinctive culture and traditions.

. The establishment and promotion of initiatives to secure the
livelihood and social welfare of the group’s members following
the successful example of Jewish minorities.

A “fiqh for minorities”

The discussion of a “fiqh for minorities” raises a number of ques-
tions:

. Under what discipline should this fiqh be placed?

  -



. What subjects of the social sciences does it relate to, and how far
does it interact with other disciplines?

. How did it come to be known as the “fiqh for minorities” and
how accurate is this terminology?

. What approach should be adopted when dealing with issues aris-
ing from large concentrations of Muslims living outside the
geographical and historical Islamic domain?

The “fiqh for minorities” cannot be included under fiqh as it is
understood today, i.e. the fiqh of minor issues. Rather, it ought to
come under the science of fiqh in its general sense, which covers all
theological and practical branches of Islamic law and jurisprudence.
This would be in line with the meaning of fiqh used by the Prophet
in the hadith: “He to whom God wishes good, He makes him artic-
ulate in the religion.” Imam Ab‰ ¤anÏfah referred to this know-
ledge as the “greater fiqh,” or macro-fiqh, a phrase which he chose
as the title of his great work on the subject. 

For this reason, we believe it more appropriate to categorize the
“fiqh for minorities” under fiqh in the macro, or general, sense to
avoid the creation of a legislative or fiqh vacuum.

“Fiqh for minorities” is a specific discipline which takes into
account the relationship between the religious ruling and the condi-
tions of the community and the location where it exists. It is a fiqh
that applies to a specific group of people living under particular con-
ditions with special needs that may not be appropriate for other
communities. Besides religious knowledge, practitioners of this fiqh
will need a wider acquaintance with several social sciences disci-
plines, especially sociology, economics, political science and inter-
national relations.

The term “fiqh for minorities” is, therefore, a precise definition,
acceptable from both a religious as well as a conventional point of
view. It is not meant to give minorities privileges or concessions not
available to Muslim majorities, on the contrary, it aims to project
minorities as representative models or examples of Muslim society
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in the countries in which they live. It is the fiqh of model communi-
ties, élites, and a rigorous, rather than frivolous or concessionary,
approach. Based on the rules and fundamentals of this fiqh, a num-
ber of parameters have been identified which may define our
method in responding to questions from minority members. The
main features of these parameters will be elaborated further later on
in this discussion.

  

When a question relating to minorities is raised, the contemporary
fiqh practitioner or mufti will need to understand that he is dealing
with a situation beyond the simplistic one of an inquirer unable to
obtain an Islamic ruling on a problem he is facing and a scholar who
sees his duty as nothing more than giving a fatwa. This is an
extremely unscientific approach, inherited from an era when tradi-
tional adherence to established doctrine, taqlÏd, was reinforced by
illiterate members of society who found it easier to follow and imi-
tate their teachers and their predecessors.

Today, a more logical and scientific approach is required, one that
delves deeply into the background of both the query and the inquir-
er, as well as paying close attention to the underlying social factors
that caused the question to be raised. Is the form in which the ques-
tion has been worded acceptable, or should it be modified and
represented as an issue of fiqh to be treated within a comprehensive
context that brings into play major Shari¢ah rules, guiding Qur’anic
principles, higher governing values, and the essential objectives of
Islamic law, taking into account Islam’s aim of spreading and estab-
lishing itself as far and as wide as possible?

Thus, we may be able to appreciate more deeply the Qur’anic
advice not to raise questions whose answers could lead to serious
social problems, for these questions are considered the result of neg-
ative factors which would only be reinforced should the answers be
provided. The Qur’an has imparted to us a methodical approach by
which issues are broken down and questions reconstructed before
they are answered. For example: “They ask you about the new



     

moons. Say: ‘New moons are means people use for measuring time,
and for pilgrimage’” (al-Baqarah: ). The question, as originally
expressed by the Jews of Madinah, was concerned with the physical
aspects of the phases of the moon and why they occured. However,
in the Qur’an it was reconstructed to deal with the functions of the
moon, linking its apparent size and orbit with the determination of
information such as times and dates constantly sought by mankind. 

The whole question then becomes an exercise in education on
several levels. Firstly, to teach people how to phrase questions accu-
rately so as to elicit appropriate and correct answers. Secondly, to
highlight all the elements that shape the question, eliminating those
hidden in the inquirer’s mind that can be done away with or
ignored. Inquirers often have different intentions and unless the
respondent is aware of this fact, he can very easily be diverted into
giving the wrong response. Inquiries arise for a variety of reasons:
there are questions that seek knowledge or information; there are
affirmative questions; rhetorical questions; loaded questions that
refute a statement or contradict it; leading questions aimed at expos-
ing the ignorance of the respondent, and so on. Thirdly, to prepare
the inquirer for receiving the appropriate answer. This approach is
evident in the majority of cases where direct inquiries are raised in
the Qur’an (al-Isr¥’: , al-Kahf: , and so on). Inquiry has its own
manners that must be observed by both the inquirer and the respon-
dent.

Accordingly, one can appreciate the Prophet’s dislike of idle talk
and of asking too many questions, or badly phrased ones, that might
result in giving the wrong ruling or judgement. 

One may then ask: can Muslim minorities participate in the polit-
ical life of a host country where the non-Muslims form a majority
and where the political system is non-Islamic? An intelligent jurist,
appreciating the universality of Islam, the role of the Muslim com-
munity in the world and the necessary interaction between cultures
and civilizations in contemporary international life would decline to
respond to a question formulated in this manner. He would change
its tone from a negative to a positive one, based on his knowledge of
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Islam’s universal aims and the unique characteristics of both the faith
and the Muslim community. Rephrased and restructured, the ques-
tion would then become: What is Islam’s view regarding a group of
Muslims who find themselves living among a non-Muslim majority
whose system of government allows them to observe and exercise all
Islamic obligations that do not threaten public order? Furthermore,
the system allows members of the Muslim minority to attain public
office, influence policy, assume leadership positions, propagate their
beliefs and set up useful social institutions. Should such a minority
relinquish these rights and decline these opportunities for fear of
assimilation into the non-Muslim majority or of being influenced by
them?

When put this way, the question still satisfies the objectives of the
original, but reflects a sense of responsibility, steering the response
towards a more constructive direction. Instead of seeking a license
to justify a negative situation, the debate turns to dealing with oblig-
ations, positive action and constructive roles.

         
   

In recent decades, Muslims have settled in many countries outside
Islam’s historic and geographic sphere. Within these countries, which
have witnessed a growth in the spread of Islam, Muslims are having
to face new situations that raise many issues far beyond the limited
personal ones such as ^al¥l food, the sighting of the new moon, or
marriage to non-Muslim women. The debate has now turned to
greater and much more profound issues relating to Muslim identity,
the role of Muslims in their new homeland, their relationship to the
world Muslim community, the future of Islam outside its present
borders and how it may go forward to establish its universality in all
parts of the globe.

Some may have tried to view these issues as arising out of expedi-
ency or the product of exceptional circumstances, forgetting that
this approach is extremely narrow and limited. It cannot deal with
problems relating to the building of a strong minority. Besides, it



     

clearly has many repercussions that are harmful to the Muslim psy-
che and character in general. No wonder Muslims find themselves
in a sea of confusion, faced as they are with differences in opinion
among jurists: some—to varying degrees of strictness—citing
differences between life in Muslim and non-Muslim societies (the
so-called d¥r al-Isl¥m and d¥r al-^arb), and others comparing the pre-
sent with the past and ignoring the huge social and historic changes
that have occurred. The overall result of these mistaken methods has
been to throw the Muslims into confusion and disarray. This, in
turn, forced Muslims into isolation and restricted their contribution.
It has disrupted Muslim life and kept it backward. Above all, it has
portrayed the Islamic faith as being incapable of facing and resolving
the important pressing issues of our modern age such as progress and
development.

The problems of Muslim minorities can only be tackled with a
fresh juristic vision, based on the principles, objectives and higher
values of the Qur’an in conjunction with the aims of the Shari¢ah—a
fresh approach that draws guidance from the authentic Sunnah and
example of the Prophet with a view to implementing the principles
and values of the Qur’an. A new methodology for replicating the
Prophet’s example is needed in order to make his way clearer and
more accessible to everyone at all times.

       

Though varied and rich, the volumes of theoretical fiqh bequeathed
to us dealing with relations between Muslims and non-Muslims was
closely associated with the historic circumstances in which it was
developed. It, therefore, is part of its own time and space and none
of it can be applied to other substantially different situations. It can
only be considered as a precedent to be examined, noted and studied
in order to discern the principles upon which it was based and which
guided our predecessors to produce it. As a precedent, this wealth of
jurisprudence is of value to today’s jurists to provide them with the
skills and methods to respond to the needs of the times. The aim
should not be to apply the old fatwas literally, but to use them as a
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guide, learning how to obtain the original principles, the “roots” or
u|‰l, from which earlier jurists derived and articulated them.

Our pioneering jurists bequeathed to us a golden rule which sup-
ports this approach. It states: the changing of rulings should not be
censured by the change of time. Many jurists, such as Imam al-
Sh¥fi¢Ï and others, were flexible with certain rulings and opinions,
changing them according to the realities of a particular situation or
specific reason which arose as they moved from one country to
another, or when certain conditions pertaining to the earlier situa-
tion had changed, or simply because times had changed. Several
innovative jurists indicated that their differences with their own
teachers over certain issues were simply due to “the changing of
times and situations, rather than to new evidence or reasoning.”

The Prophet also set a good precedent when he advised against
visiting graveyards but later permitted it saying: “Visit them because
they remind you of the hereafter.” The same flexibility was also
applied to the storing of meat and many other similar instances.

The Prophet’s companions adopted the same approach and never
flinched from amending or changing their views and rulings when-
ever they found reason or justification for so doing, due to changes
of time or space. Many of the rulings advanced by the four succes-
sors of the Prophet included minor as well as major amendments to
rulings applied during his lifetime, while some were totally new.
(See endnote  for some examples.)

Muslims of the second generation followed a similar practice,
deviating in their rulings over certain issues from the views of their
predecessors. (See endnote  for some examples.)

A study of cases dealt with by the Prophet’s contemporaries and
their followers clearly shows that they had understood very well the
specific purpose, wisdom, reasons and causes underlying the Shari¢ah.
The study, interpretation, comprehension and application of all reli-
gious text should take place within the framework of the purposes
and reasons of the Shari¢ah and their underlying wisdom. Insistence
on mere linguistic or literal interpretation would not relieve jurists
from their responsibility until the ultimate objectives of the Shari¢ah



     

are served. Rigid or dogmatic attitudes and semantics can only lead
to a fiqh similar to that of the Israelites in their argument with Moses
(AS) over the sacrificial cow, as related in the Qur’an. The need to
go beyond the limited fiqh inherited from past generations remains
strong for several reasons, some of which relate to methodology and
others to the ultimate objectives (maq¥|id) of the Islamic Shari¢ah.

    

. Some earlier jurists did not classify the sources of Islamic law in a
precise way, one that would facilitate the deduction of rulings
for contemporary issues. Such a system of classification would
consider the Qur’an as the ultimate and overriding source of all
legislation, the absolute criterion and final reference. It is immu-
table and incontrovertible. In second place would come the
Sunnah of the Prophet as a complementary and explanatory ref-
erence, expanding, elaborating and extending the Qur’anic
rulings and principles.

. Most jurists overlooked the universality of Islam as a defining
factor in their rationalization and analysis of relations between
Muslims and non-Muslims. Their work reflects a certain degree
of introversion incompatible with the universality of Islam’s
eternal message. There has also been excessive preoccupation
with parochial factors of geography and society, strongly associ-
ating Islam with the social and geographic environment of its
golden era.

. The thinking of Muslim jurists with respect to the geo-political
world map of the time was influenced by contemporaneous his-
toric convention. They overlooked the Qur’anic concept of the
world and human geography and their works have tended to be
localized and provincial.

. The higher values, principles and objectives of Islamic legislation
were obscured, reinforcing a partial, fractional and personalized
image of fiqh. Imam al-Ghaz¥lÏ described fiqh as “a minor 
science.”
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. In the early days following the time of the Prophet, Muslims
were not used to seeking justice or refuge in non-Muslim lands.
The land of Islam was one, sovereign and secure, with no bor-
ders to divide it. Inhabitants were free to roam from one part of
the vast empire to the other without any feelings of alienation,
estrangement or inferiority.

. “Citizenship,” as the concept is understood today, was
unknown during the heyday of Islamic fiqh. Instead, there was
cultural and political affiliation which were often based on ideo-
logical and traditional loyalties. Inter-religious and cultural
interaction were undertaken with reserve and caution, mixed
with varying degrees of tolerance. Europe had the Spanish
Inquisition while Muslims treated non-Muslims as ahl al-dhi-

mmah. In other words, non-Muslim citizens, most notably Jews
and Christians, could enjoy protection and safety while living in
a Muslim state.

. There were no established criteria, such as birth, domicile or
marriage, for gaining citizenship in another country. Common
beliefs and culture were sufficient to confer “citizenship” on
new arrivals who would otherwise remain as outsiders or foreign
to the indigenous society.

. The ancient world had no concept or experience of internation-
al law or diplomatic conventions obliging host countries to
protect immigrants or mete out to them equal treatment, except
in certain distinguishing matters.

. The rationale of power was reigning supreme in the relations
among ancient empires, including the Muslim empire. Each
considered the other as enemy territory which it had the right to
overrun and annex, in full or in part. Empires knew no frontiers
and their armies stopped advancing only when the terrain pre-
vented them.



     

. Our predecessors did not experience the closely-connected
world we live in today and its interacting cultures and global-vil-
lage atmosphere. Their world was made up of separate “islands,”
with limited cohabitation or understanding of one another. The
“fiqh of conflict” was then prevalent, dictated by the times, but
what is needed today is a fiqh of “coexistence” which suits our
world in spirit as well as in form.

. Some jurists express in their fatwas a kind of resistance or reac-
tion to a particular social context that is different to ours of
today. A good example of this is Ibn Taymiyyah’s views on the
need for Muslims to be different to Jewish, Christian or other
non-Muslim groups and his opposition to enlisting their help.

One could also cite the early-twentieth-century Algerian ¢ulam¥’’s
fatwa prohibiting taking up French citizenship. These and other
similar opinions stem from a “culture of conflict” which Muslim
minorities today can better do without. 

       

In this paper, we try to introduce a set of methodological principles
which we consider should be taken into account by students of fiqh
for minorities. Like all fiqh, this special discipline requires rules and
principles of its own.

The science of principles of fiqh, or u|‰l al-fiqh, is one of the most
noble of the theoretical sciences to have been formulated by our
pioneering scholars. Imam al-Ghaz¥lÏ described it well when he
wrote: “It is a science that combines reason with oral tradition,
opinion with religious text, producing an elegant synthesis of
both.”

However, when this science first emerged, practitioners applied it
as a tool for settling on-going debates between advocates of hadith
and those of reason. From these beginnings, it grew and developed,
in the process spilling over into other theoretical as well as practical
Islamic sciences in the hope that it might bring these two camps
together. Although it was also influenced by other sciences, it con-
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tinued to retain its original structure, as envisaged by pioneering
scholars such as Imam al-Sh¥fi¢Ï and others. I have compiled a con-
cise history of the development and codification of this science since
the publication of al-Sh¥fi¢Ï’s al-Ris¥lah up to the present. The
main conclusion of my research is that, despite the passing of cen-
turies, the subject has not developed a great deal. Except in works of
collation, abridgment, interpretation and commentary, there has
hardly been any significant new contribution. As mentioned above
Imam al-Ghaz¥lÏ classified it as a minor science. 

The main additional contribution worth mentioning here is that
of Imam al-Sh¥~ibÏ who developed some of the ideas of Imam al-
¤aramayn, al-Ghaz¥lÏ and others relating to the objectives (maq¥|id)
of Shari¢ah. His contribution stands as a significant landmark in the
evolution of the theory of fiqh. Modern scholars such as Shaykh
al->¥hir ibn ¢®sh‰r, ¢All¥l al-F¥sÏ, A^mad al-Rays‰nÏ, and
Y‰suf al-¢®lim developed these objectives of Shari¢ah even fur-
ther to form a science in its own right, almost independent from u|‰l

al-fiqh. One hopes, however, that such a separation does not take
place in our case, as it did to earlier disciplines such as “General
Rules of Fiqh,” “Extraction of Secondary Rules from Primary
Rules,” and “Debate and Disagreement.” If this were to happen
today, I fear that the science of fiqh theory would revert to stagna-
tion and become yet again a mere collection of philosophical and
polemic rules or linguistic and intellectual arguments, or a set of
works borrowed from Qur’anic and hadith sciences. As such, it
would no longer be an area for innovation or development but a
selection of treatises. The vital science which Mu|~af¥ ¢Abd al-R¥ziq
called “Islamic Philosophy” must be reviewed and researched
thoroughly in order for it to be forever open and a part of the overall
system of Islamic knowledge. It should continue to play its role as
laid down by the pioneering scholars who intended it to be the sci-
ence for new intellectual and juristic innovators and for developing
juristic talent that would formulate the Qur’anic approach. 

In defining the fiqh for minorities, we have attempted to high-
light the most important aspects of fiqh theory and its metho-



     

dological limitations which require special attention, without over-
looking our rich fiqh legacy, upon which we shall aim to build and
develop further. The theory of the fiqh for minorities does not
ignore the reasoning of the science of fiqh or the rules of extrapola-
tion. It is exercised within the established rules of ijtihad, or those of
interpretative analysis. What we aim to do is deploy the techniques
and tools of ijtihad in a way that is compatible with our time and the
new explosion in knowledge, the sciences and means of learning,
and restore the role of Shari¢ah in modern life. There is no doubt
that the role of ijtihad is to regulate and guide man’s actions to
accomplish his role as the vicegerent of God on earth, as God
intended. If this is achieved, the end will be positive and conducive
to man receiving the appropriate reward.

Conflict between the means and the ends shall render the whole
exercise futile and those who engage in it shall be penalized accord-
ingly. God says in the Qur’an: “And then We shall turn to what they
[the evil-doers] had done and render it scattered dust” (al-Furq¥n:
). Whenever human actions overshoot the desired objective, they
become counter-productive and undermine the purpose of man’s
role in the world. Failure, humiliation and punishment will be the
consequences.

The pivotal issue here, then, is the nature, value, quality and pur-
pose of man’s actions. This is the fundamental objective of
legislation now and in the past, divine or man-made. All divine doc-
trines were aimed at guiding man’s actions to fulfill the purpose of
his being which is to serve God in the widest possible sense of the
word. Such fulfillment shall be reflected in life in the form of pros-
perity and advancement, and in the human heart as pure mono-
theism, taw^Ïd, and as good and constructive behavior.

The whole controversial debate over prophethood and man’s
need for it, the human mind and its powers and limitations, finite
text and infinite events, is related to a central fact. The controversy
which has raged on generation after generation can be summarized
as follows: Is the human mind independently capable of evaluating
human behavior, or should this be a function of divine Revelation
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alone? Must the two act together in this context in order to identify
the relationship between human behavior and God’s purpose
behind creation? Islam’s final answer is that the two must work
jointly in the evaluation process, because they are complementary
and mutually indispensable. The following should be taken into
consideration in the process of formulating a fiqh for minorities:

. Ijtihad is an extremely vital function and a distinctive feature of
the Muslim Ummah (community). It is not known to exist in
any other religious system because, in earlier religions, prophetic
teachings constituted the highest and most noble repository of
knowledge and wisdom and could only be received directly
from God Almighty by the prophets who passed them on to
their immediate disciples and priests who possessed certain
qualifications not conferred upon ordinary people.

Furthermore, earlier religious teachings to which people had to
submit tended to be severe and austere. They were supported by
physical miracles as proof and demanded responses that did not
require the use of cause and effect reasoning.

. Islam is the first religion to recognize unconditionally the role of
the human mind in the evaluation and judgement of human
behavior. In fact, it insists on that role, believing that while the
origin of the Shari¢ah is divine, its application in the real world of
human behavior is human. God says: “For each of you We have
ordained a system of laws and assigned a path” (al-M¥’idah: ).

. Islam made ijtihad an intellectual state of mind that inspires man
to think systematically and according to specific rational meth-
ods, and not simply a dogmatic activity constrained within the
mere formulation of rules and fatwas.

. Many people these days are advocating ijtihad; the secularists are
using it as a pretext to temper and distort the rules of Shari¢ah,
and the loyalists to forge a link between the past and the present
and revive the Shari¢ah. What is urgently needed today is the 



     

ijtihad that prepares Islam and Muslims for a global role in the
future.

In order to establish the foundations of this kind of ijtihad, it will
be necessary to recall certain important rules and test their validity
on issues relating to minorities. If these are found to be conducive
and encouraging, they can be tested in other areas; otherwise, they
may be put aside for future research.

. Our understanding of religion and religious practice should, in
the first instance, be based on the study of divine revelation on
the one hand, and the real dynamic world on the other. The
Qur’an guides us to the marvels and secrets of the physical world
while reflection on the real world leads us back to understanding
the Qur’an. We must appreciate how the two interact, contrast
and complement each other.

This is what we refer to as the “combined reading”: a reading of
Revelation for an understanding of the physical world and its
laws and principles, and a reading of the physical world to appre-
ciate and recognize the value of Revelation. The purpose of
reading revelation is to apply the general “key principles” to
specific situations and link the absolute to the relative, as far as
our capabilities allow. The reader in all cases is man, God’s vice-
gerent on earth, guided by his strong faith in Revelation and his
understanding of it on the one hand, and his appreciation of the
laws and behavior of the physical world on the other.

When Imam ¢AlÏ (RAA) was confronted by the slogan: “No
rule but God’s rule,” he responded by saying: “The Qur’an is a
book that speaks only through the mouths of men.” This is a
fundamental philosophical observation since, in the absence of
proper methodology, the meaning and implication of revealed
text is determined and influenced by human culture, expertise,
knowledge, and experience. This methodology, the “combined
reading” in this context, does not come into its own until the
metaphysical dimension of life is brought into the fore. Thus, the
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body of knowledge which is beyond human perception, what
the Qur’an refers to as ghayb, is translated into laws and principles
to be studied and debated among scientists rigorously and objec-
tively. This is done once we differentiate between what is rela-
tively beyond our perception as human beings, which gradually
unfolds with time, and what is absolutely out of the bounds of
human knowledge. In this way, we will be able to identify from
the Qur’an itself workable and practical methodologies for such
concepts as the “counter accident” and “counter absurd” theo-
ries and the theory of “normism,” and the supremacy of the
Qur’an which makes the Sunnah of the Prophet a practical
interpretation of the Qur’an without any conflict or contradic-
tion in the authority of the two sources.

Once the process of the “combined reading” is underway, we
shall find that the most noble values that the two “readings”
highlight are the following: monotheism (taw^Ïd); purification
(tazkiyah); and civilization (¢umr¥n). Taw^Ïd is the belief in the
absolute and pure Oneness of God Almighty as the Creator,
Maker and Everlasting Lord. The second value, tazkiyah, relates
to man as God’s vicegerent on earth, entrusted by and account-
able to Him, charged with building and developing the world.
He can only achieve this through self-purification. ¢Umr¥n is
taken to mean the cultivation and development of the world as
the arena harnessed for discharging man’s mission and the cru-
cible for his trials, accountability and development.

These values are, in fact, ends in themselves, reflecting God’s
purpose behind the creation of the world, which was not point-
less, and the creation of man, which was not in vain, and His
admonition not to corrupt the earth. These three values, or
objectives, come under the heading of “worship,” and it has
been necessary to understand and highlight them from the outset
as the criteria by which human behavior is judged. Duties and
obligations rest on these values and stem from them. They fea-
ture very prominently in understanding the Sunnah as well as in



     

the understanding of the work of the Companions and the right-
ly-guided Caliphs, especially Ab‰ Bakr and ¢Umar. There are
countless examples to show how, in their interpretations and fat-
was, they had always referred to the main and fundamental
principles, fully cognizant of the higher values and objectives of
Islam, from which they extracted secondary and specific rulings.
This is also frequently found in the fatwas of Imam ¢AlÏ, and
some of ¢Uthm¥n’s, and it is clear in all their opinions and inter-
pretations that have reached us. It can also be observed in the
fiqh of the following generation who learnt from them and their
contemporaries.

In defining fiqh terms and the codification of the fiqh literature,
however, later generations of jurists were bogged down in
dogma and terminology, and were influenced by the translated
works of philosophy and logic. They began to borrow the terms
of those works in order to classify duties and obligations as
mandatory, obligatory, recommended, preferred, prohibited or
forbidden; or otherwise unconditionally permissible. This, in
order to relate these terms to the concepts of reward and punish-
ment, praise and rejection, and so on. Thus a hiatus was created
within the science of fiqh where the fundamental purpose of its
rulings was lost until they re-emerged in the works of al-Sh¥~ibÏ.
The higher purposes of religion were limited to the immediate
objectives of adult humans and they appeared to be divorced
from “interests,” which is not the case.

Hence the need to go back to the very beginning and start in the
evaluation of human activity with the higher governing values
and purposes and then go on to conferring the prescription:
“do” or “don’t”, and so on. We must view rational issues and
philosophical terms as secondary, for the risk of overlooking or
discarding some of these terms is far less serious than disregarding
the higher governing values and purposes. 

. On another score, we must consider the levels of purpose with
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reference to responsible adults apropos “expediency,” “priority”
and “embellishment,” which should be linked to the three high-
er values: taw^Ïd, tazkiyah and ¢umr¥n. This will open wide the
doors for jurists who are capable of including all new situations
under these levels, as was done by Shaykh Ibn ¢®sh‰r who listed
freedom as one of the main purposes of Shari¢ah. So did Shaykh
Muhammad al-Ghaz¥lÏ who included equality and human rights
among its purposes. There are other issues that need to be
included among the needs and priorities of the Muslim commu-
nity and these should be accommodated accordingly.

. Jurists have identified certain questions under the heading:
“Issues common to the Qur’an and the Sunnah,” and although
they standardized their terms, they are, in fact, not the same. The
Qur’anic text is the direct word of God Almighty, the eternal
and absolute miracle. It is a sacred text that cannot be allegorical-
ly read or interpreted. It was undoubtedly revealed in the
language of Prophet Muhammad, but the text bears certain
meanings when it is pronounced by God Almighty and a
different one when uttered by the Prophet, and yet a third when
recited by ordinary human mortals. 

For this reason, the words of God and the words of His Prophet
must never be unconditionally or unreservedly equated. The
important minute differences in nuance between the Qur’an
and the Sunnah do not allow such absolute equality, despite the
fact that both of them originate from one and the same source.
The tendency to equate between the Qur’an and the Sunnah
has, at times, led to confusion in understanding the true relation-
ship between the two sources. For, although they are not the
same, contradiction or conflict between them cannot be possi-
ble. The Qur’an is the source that sets the rules, values and
standards which the Sunnah explains and elaborates further. The
Qur’an, in fact, endorses and legitimizes the other available
sources, including the Sunnah, and supersedes them. The
Sunnah revolves around the Qur’an and is closely tied up with it,



     

but never surpasses or overrules it. The confusion in defining the
relationship between the Qur’an and the Sunnah has produced a
number of absurd notions such as: the Qur’an and the Sunnah
mutually annul or cancel each other; the Sunnah is the judge of
the Qur’an; the Qur’an is far more dependent on the Sunnah
than the other way round. These claims made the relationship
between the Qur’an and the Sunnah one of precise logic, of
either definite or speculative nature, which is contrary to the
Qur’anic description of the relationship. In the Qur’an, we read:
“We have revealed to you the Qur’an, so that you may make
clear to people what has been revealed to them, and that they
may reflect” (al-Na^l: ); “We have revealed to you the Book
so that you may clarify for them what they had disputed over,
and as a guide and a mercy for true believers” (al-Na^l: ); and
“We have revealed to you the Book that explains everything and
which is a guide and a mercy and good news for those who sur-
render themselves to God” (al-Na^l: ).

We therefore call for a review of the relationship between the
Qur’an and the Sunnah. The Qur’an must be freed of many of the
allegations surrounding it. Its language should be understood out-
side the lexicon of pre-Islamic Arabic and according to its own
grammar, just as its style and prose were their own standard. The
Qur’an is simple and accessible to all serious students. The fact that it
can have different interpretations is an aspect of its miraculous
nature and a rich advantage. Humanity is in greater need of the
Qur’an’s guidance than ever before; a book which encompasses all
time and space and the nature of man. It deals with all issues and
offers solutions and answers to all questions.

As for sources other than the Qur’an and the Sunnah, known as
secondary or minor sources and estimated to be around forty-seven
in number, there is no universal agreement; some of them can be
classified under methodology, while others are concerned with
interpretation, comprehension and elaboration. They are used in as
far as they support and elucidate the Qur’an and its objectives and
values.
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       ,

There is a need to propose and develop such principles to assist in
revealing more of the purposes of the Qur’an. This should, in turn,
help in building up fiqh rules for minorities as well as majorities.
Here are some suggested principles:

. Unveiling the structural unity of the Qur’an by reading it in
contrast to the physical universe and its movement. The Sunnah
of the infallible Prophet is viewed as the practical example and an
interpretation of the Qur’an’s values in the real world. The
Sunnah should also be viewed as an integrated structure in its
own right, closely linked to the Qur’an as an elaboration of its
values for relative specific situations.

. Acknowledging the supremacy and precedence of the Qur’an as
the judge over all else, including the sayings and actions of the
Prophet. Once the Qur’an establishes a certain principle, such as
tolerance and justice in dealing with non-Muslims, the ruling of
the Qur’an takes precedence. The sayings and actions of the
Prophet, in this case, should, if possible, be interpreted to con-
form with the principle established by the Qur’an and be
subservient to it. One of the examples in this case is the interpre-
tation of a hadith regarding not to return the greetings of a
non-Muslim with a better greeting which does not seem to con-
form with the teachings of the Qur’an.

. Recalling that the Qur’an has revived the legacy of earlier
prophets. It verifies, evaluates, and expurgates this legacy of all
distortions, and then represents it in a purified form in order to
standardize human references. This is how the Qur’an has
embraced the whole legacy of previous prophets and taken
supremacy over it.

. Reflecting on the purpose of the Qur’an in linking the reality of
human life with that which is beyond human perception, or
ghayb, and discrediting the notion of randomness or coinci-



     

dence. This facilitates an understanding of the relationship
between the seen and the unseen worlds, the knowable and the
unknowable; between the absolute text of the Qur’an and the
real human condition. It reveals part of the delicate distinction
between man’s humanity and individuality. As an individual,
man is a relative being, but his humanity makes him a universal
and an absolute one.

. Recalling the importance of the factors of time and space. The
Qur’an emphasizes the sanctity of time by specifying the number
of months as twelve and totally forbidding the intercalation of
the calendar. It identifies certain lands as sacred and others as
sacrosanct. Within this time-space frame one may come to
understand the existence of man since the time of the creation of
Adam and Eve until he reaches his ultimate destiny. This exis-
tence is the link between the universality of the Qur’an and that
of mankind.

. Recognition of an intrinsic Qur’anic rationale whose rules are
infused in its text, and that man is capable, with God’s help, of
uncovering the rules of this rationale that will guide his mind and
his activity. These rules are themselves capable of becoming laws
that protect the objective mind against deviation and perversity.
The Qur’anic rationale can provide a common base for human
intellectual activity that would help man break away from the
hegemony of his own thinking which is shaped by tradition and
blind imitation of previous generations and the attendant tribal
consequences.

. Adopting the Qur’anic concept of geography. The whole earth
belongs to God and Islam is the religion of God. In reality, every
country is either a land of Islam (d¥r al-Isl¥m) as a matter of fact,
or will be so in future. All humanity is the community of Islam
(ummat al-Isl¥m), either by adopting the faith or as a prospective
follower of it.

. Recognizing the universality of the Qur’anic mission. Unlike
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previous scriptures which addressed specific, localized commu-
nities, the Qur’an began by addressing Muhammad and his close
family, then turned to Makkah and the surrounding towns, then
to other communities, and finally to the whole of humankind.
Thus, it became the only book capable of dealing with contem-
porary global situations. Any message to today’s world must be
based on common rules and values, and must be methodical. It
has to be based on rules that govern objective thinking. Apart
from the Qur’an, there is not a single scripture anywhere in the
world today that can satisfy these requirements.

. Studying very closely the complicated aspects of the lives of peo-
ple, as the context within which questions and issues arise.
Unless life is understood properly in all its dimensions, it will be
difficult to formulate a suitable fiqh theory capable of referring to
the Qur’an and obtaining satisfactory and correct answers.
During the time of the Prophet, questions would arise out of
various situations and revelation would be received providing
the answers. Today, the Revelation is complete and all we need
to do is articulate our problems and requirements and then refer
to the Qur’an for answers. We then refer to the Sunnah of the
Prophet to understand the context of the Revelation and link
the text with the actual situation or incident.

. Studying in detail the fundamental principles, especially those
relating to the ultimate purposes of the Shari¢ah, in order to
incorporate them in the formulation of the principles of a mod-
ern fiqh for minorities. The study must be based on the ultimate
purposes and linked to the governing higher values, noting the
delicate distinction between the purposes of the Shari¢ah and the
intentions of responsible adults.

. Recognizing that the inherited fiqh is not an adequate reference
for fatwa or the formulation of rules in such matters. It does,
however, contain precedents of fatwa and legislation which can
be applied and referred to for determining approaches and



     

methodologies, as appropriate. Whatever is found to be applica-
ble, useful and representative of the spirit of Islam may be taken,
preserving continuity from the past to the present, without ele-
vating the ruling to the level of Qur’anic text or taking it as an
absolute ruling for the issue in question. It is not a criticism of
our predecessors that they did not have answers to issues they
had not encountered or events and situations unheard of in their
time.

. Testing our fatwas, rulings and opinions in real-life situations.
Every ruling of fiqh has its own impact on reality, which can be
positive, if the fatwa is correctly deduced, or otherwise resulting
in certain setbacks somewhere along the way. The outcome in
the latter case would be negative and the ruling must be
reviewed and revised. Thus, the fatwa process becomes one of
debate and discussion between the fiqh and the realities of life
which are the ultimate testing ground that will prove how
appropriate and practical the fiqh really is.

 

Jurists concerned with fiqh for minorities need to reflect very care-
fully on the key questions that arise from this subject, in order to
prepare the ground fully and arrive at the true divine rulings, as far as
humanly possible. These questions include the following:

. How do members of minorities answer the questions: “Who are
we?” and “What do we want?” in such a way that accurately reflects
their particular situation and the common factors they share with
others?

. Under what political system is a particular minority living? Is it
democratic, hereditary or military?

. What kind of majority is the minority living with? Is it authori-
tarian, consumed by feelings of dominance and possessiveness? Is
it a majority willing to achieve a dynamic balance based on care-
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fully considered rules that guarantee minority rights? How
significant are these guarantees, and what mechanisms are in
place to secure them?

. What is the size, or weight, of the minorities we are dealing with
in respect of their human, cultural, economic and political abili-
ties and resources?

. What is the extent of the interaction between members of the
society? Is there interaction between the minority and the
majority in resources, industries, professions and activities (rights
and obligations), or is there discrimination based on laws
confirming and promoting separation and segregation in all
these fields?

. What is the nature of the human geography of the society? Is
there interaction? Are there any natural or artificial differences,
disparities or distinctions? Are there certain natural resources
peculiar to the minority or the majority, or are these resources
common?

. Has the minority any cultural dimension or identity that enables
it, perhaps in the long run, to dominate culturally? What would
be the effect of this on the majority?

. Has the minority an extended existence outside the shared land,
or has it no external roots or extensions? What would be the
effect of either case?

. Has the minority any distinctive functions or activities it wishes
to preserve, and what are they? 

. Is the minority able to perform these activities normally, or does
that require institutions and leadership to organize?

. What role do such institutions and leaders play in the lives of the
minority? Do they focus more light on the minority’s cultural
identity?



     

. Can such institutions turn into a network of interests that
enhance the minority’s distinctive qualities and persuade it that
its cultural characteristics are the factors that identify it as a
minority?

. Would such institutions, unconsciously, lead members of the
minority to question crucially the value or significance of these
distinctive features, and ask why they should not be passed on to
others, or persuade the majority to adopt them?

. If the minority is a blend of both the historic and the ethnic, how
can its identity be defined without risking its people being
absorbed into the majority or becoming self-centered?

. How can the minority be educated to deal with the reactions of
the majority and absorb the negative fallout without forfeiting
the benefits?

. How can the common activities between the minority and the
majority be developed and promoted? What areas have to be
taken into account in this regard?

. How can the “special” and the “common” cultural identities be
preserved and brought together at the same time?

. What must the minority do in order to identify those parts of its
culture that could become common? What parts of the majority
culture can it adopt? What is the majority’s role in this process?

According to these clarifications which relate to the approach and
the objectives as well as to the key questions that arise, we can con-
firm that many of the old opinions which emerged during the times
of the empires will not, with all due respect, be of much use to us in
establishing a contemporary fiqh for minorities. We nevertheless
acknowledge the benefit many of them had specific to their time
and place. We must go back to Revelation and the first Islamic
model, taking note of the contributions of some fiqh practitioners
whose opinion reflected the true spirit of Islam and who succeeded
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more than others in transcending the restrictions of history. Such
opinions, however, cannot be taken as a source for Islamic rulings.

       

The following two Qur’anic verses express the golden rule defining
the relationship between Muslims and others:

God does not forbid you to be kind and equitable to those who have
neither fought you on account of your religion nor driven you from
your homes. God loves the equitable. But God only forbids you to be
allies with those who have fought you because of your religion and
driven you from your homes and abetted others to do so. Those that
make friends with them are wrongdoers. (al-Mumta^anah: –)

Ibn al-JawzÏ says: “This verse permits association with those who
have not declared war against the Muslims and allows kindness
towards them, even though they may not be allies.” Al-Qur~ubÏ
says: “This verse is a permission from God to establish relations with
those who do not show hostility towards the believers or wage war
against them. It states that God does not forbid you to be kind to
those who do not fight you.” Ibn JarÏr al->abarÏ pointed out the
general reference to non-Muslims of other religions and creeds. He
says: “The most credible view is that the verse refers to people of all
kinds of creeds and religions who should be shown kindness and
treated equitably. God referred to all those who do not fight the
Muslims or drive them from their homes, without exception or
qualification.”

The majority of commentators understood “equity” to mean also
justice. However, Q¥\Ï Ab‰ Bakr ibn al-¢ArabÏ was of a different
view because justice is incumbent on Muslims in the treatment of
everyone, friend or foe. He cites the Qur’anic statement: “Let not a
people’s enmity towards you incite you to act contrary to justice; be
just, for it is closest to righteousness” (al-M¥’idah: ). Ibn al-¢ArabÏ
understands “equitable” in this context to mean benevolent, by
showing financial generosity towards non-Muslims, whereas justice



     

is expected towards those who fight the Muslims as well as those
who do not.

These two verses set out the moral and legal foundation principle
with which the Muslims must comply in their dealings with people
of other faiths: kindness and justice towards all non-belligerent
communities. All developments and new situations must be judged
according to this principle. The relationship between Muslims and
non-Muslims cannot deviate from the main framework and the
essential purpose for which God has revealed His words and sent His
messengers, and this is the establishment of justice in the world. The
Qur’an says: “We have sent Our messengers with manifest signs and
sent down with them the Book and the balance, that people may act
with justice” (al-¤adÏd: ). This is an incontrovertible universal
principle which applies with respect to the rights of Muslims and
non-Muslims alike.

  

The Qur’an also describes the Muslim community as the “best
nation ever raised for mankind” (®li ¢Imr¥n: ). This statement
indicates that the qualities of the Muslim nation reside in the fact
that God has raised it to lead mankind out of darkness and into the
light, from servitude to man to submission to God Almighty, as
expressed by RabÏ¢ ibn AmÏr when he addressed the Shah of Persia.
It is a nation that has been raised in order to lead others and whose
nature and role on earth are intertwined.

Commentators, past and present, have pointed out this link
between the nature and the role of the Muslim community. In
explaining this statement, ¢Ikrimah says: “The best of mankind [is]
for mankind. In the past, people were not secure in other people’s
lands, but as Muslims, people of any color feel secure among you, as
you are the best people for mankind.” Ibn al-JawzÏ says: “You are
the best people for mankind.” Ibn KathÏr says: “It means that
Muslims are the best of nations and the most obliging towards other
people.” Al-Na^^¥s and al-BaghawÏ also supports this view. Ab‰
al-Su¢‰d elaborates further saying: “You are the best community for
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people which clearly means helpful to other people. This is also
implicit in the fact that the Muslim nation was raised for the benefit
of mankind.” This is the same understanding expressed by al-
Kha~Ïb who says: “A feature of the Muslim nation is that it should
not keep any beneficial advantage to itself but should share its
benefit with other human societies.”

With these two qualities, the Muslim Ummah’s role is not limited
by land or confined in space. It has to reach out to others to convey
the message of God. Thus, all references to d¥r al-kufr or d¥r al-Isl¥m

or d¥r al-^arb, as geographical entities, become superfluous and
restrictive.

Indeed, the concept of nation, or Ummah, in Islamic jurispru-
dence is not associated with a particular human group or geograph-
ical location. It is solely dependent on the principle, even if it
revolves around a single person. Thus, the Qur’an refers to Ibrahim
as being “a nation” in his own right. It says: “Ibr¥hÏm was a ‘nation,’
a paragon of piety, an upright man obedient to God. He was no
polytheist, [for he was] always grateful for the blessings God gave
him. God chose him and guided him to a straight path” (al-Na^l:
–).

Some classical scholars had identified what we mean here and
linked those limitations only to the possibility of Islam spreading
wide and to the security of Muslims. Islam knows no geographic
boundaries; d¥r al-Isl¥m is anywhere a Muslim can live in peace and
security, even if he lives among a non-Muslim majority. Likewise,
d¥r al-kufr is wherever Muslims live under threat, even if the majori-
ty there adhere to Islam and Islamic culture.

Al-K¥s¥nÏ says: “Our [¤anafÏ] scholars are agreed that d¥r al-kufr

could become d¥r al-Isl¥m once Islamic law is applied there.” Q¥\Ï
Ab‰ Y‰suf and Mu^ammad ibn al-¤asan said that d¥r al-Isl¥m

“becomes d¥r al-kufr if non-Islamic law is implemented.” Ibn ¤ajr
cites a view of al-M¥wardÏ in which he goes well beyond this and
considers that it is preferable for a Muslim to reside in a country
where he can practice his religion openly than living in d¥r al-Isl¥m

because he would be able to attract more people to his faith and



     

introduce it to them, even if by merely living amongst them.
Al-M¥wardÏ says: “If a Muslim is able to practice his religion openly
in a non-Muslim land, that land becomes d¥r al-Isl¥m by virtue of his
settling there. Settling in such a country is preferable to moving
away from it as other people would be likely to convert to Islam.”

Imam Fakhr al-DÏn al-R¥zÏ was notably correct in citing
al-Sh¥shÏ’s views and taking them as a basis for introducing an excel-
lent alternative to the classification of lands. Instead of d¥r al-^arb, he
describes the whole world as d¥r al-da¢wah, or the land for the propa-
gation of Islam, and d¥r al-Isl¥m as d¥r al-ij¥bah, or the land of
compliance. He also classifies people into ummat al-da¢wah, the non-
Muslims, and ummat al-ij¥bah, the Muslims.

   , 

God praised the believers for being positive and for standing up for
their rights. He praised them for rejecting tyranny and injustice and
for refusing to accept disgrace and humiliation. God says: “and those
who avenge themselves when tyranny is incurred upon them help
and defend themselves” (al-Sh‰r¥: ). Commenting on this verse,
Ibn al-JawzÏ says: “A Muslim must not allow himself to be humiliat-
ed.” Ibn Taymiyyah says: “The opposite of avenging oneself is
despondency and the opposite of patience is despair; neither
patience nor despair are laudable as we can see with many people,
including religious ones who incur wrong-doing or witness abhor-
rent acts. They neither stand up and avenge themselves nor remain
patient; they are in fact despondent and despairing.”

Hence, acquiescence by Muslims to humiliation, resignation to
inferior positions, the adoption of negative attitudes towards others,
or withdrawal from pro-active interaction with the environment
they live in, would be in contradiction to the principles advanced by
these Qur’anic statements that call for affirmative and constructive
engagement.



Even if the Muslim minority’s pro-active participation with the
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majority should entail certain courtesies that may blur or dilute
some aspects of the minority’s behavior or qualities, other than the
fundamentals of its faith, it would be acceptable and pardonable,
because without such participation a greater good would be forfeit-
ed. This is not a new situation for Islamic fiqh. It was something that
Muslim scholars have tolerated ever since the end of the era of the
first four caliphs. Muslims were facing two choices: affirmative par-
ticipation with certain concessions demanded by the reality of the
prevailing tyranny, or passive association and withdrawal, leaving
the Ummah easy prey for tyrants. They opted for the former
because of what they knew of Islam’s positive and flexible attitude. 

In establishing this principle, Ibn Taymiyyah says: “Muslims are
required to do their best to cope with the situation. Those who
assume office with the intention of pleasing God and serving the
objectives of Islam and the interests of the people to the best of their
ability, and who try their best to prevent wrong-doing, will not be
penalized for what they could not achieve. It is far better that good
people are in office than bad ones.” He also said: “Wrong-doing
and sinful behavior by some Muslims, rulers as well as subjects,
should not prevent others from taking part in good activities.”

Were he alive today, he would have said “some non-Muslims, rulers
or subjects” in accordance with the rationale of legal balance he had
adopted and taking into account the changing times.

By the same logic, Ibn ¤ajar accepted seeking office and canvass-
ing for it, although it is prohibited by the Sunnah if Muslim interests
are threatened or liable to be harmed or squandered. He said:
“Taking office for fear of waste is akin to giving without being asked
as this is usually done with no personal greed. Such desire can be
overlooked for those who should take office as it becomes an obliga-
tion upon them.”

     

During the early days of Islam, a number of Muslims took refuge in
the non-Muslim land of Abyssinia in order to preserve their faith.
This episode bears particular significance because it occurred at a



     

time when Muslims were as weak as they are today, and while the
foundations of Islamic law and fiqh were still being established.

An interesting incident took place during this episode which pro-
vides evidence for what Muslim immigrants can do to protect their
faith and their interests, gain the confidence and trust of others and
draw their attention to Islam.

In his Musnad, Imam A^mad includes several reports of a
lengthy account of how the Quraysh Arabs decided to harass the
Muslim immigrants in Abyssinia. They dispatched ¢Amr ibn al-¢®|
and ¢Abd Allah ibn AbÏ RabÏ¢ah brimming with gifts and presents to
the Negus of Abyssinia and with sweeteners for his patriarchs in an
effort to persuade him to hand over the Muslim refugees so that they
could forcibly return them to Makkah.

First ¢Amr spoke at the Negus’s court and then ¢Abd Allah, saying:

“Your Majesty, a few of our foolish youths have come to your coun-
try and deserted the religion of their people but have not embraced
your faith. They have come up with a new religion which neither
you nor we understand. The nobles of their people, their fathers,
uncles and tribesmen have sent us to you asking for them back
because they know better what is best for them and what they had
done wrong, and had already admonished them.” 

His patriarchs endorsed what was said and advised the king to
hand the Muslims over to them to take back to their country and
their people. However, being a fair man, the Negus would not take
a decision without hearing the argument of the other side, and so
asked for the Muslims to be brought before him. 

When his emissary went to them, the Muslims sought the counsel
of one another as to what to say to the Negus when he met them.
They decided to tell him all that they knew and what their Prophet
had taught them, no matter what the consequences. They went to
him and he called his bishops and prelates who sat with their holy
books open before them. He started by asking the Muslims: “What
is this religion that caused you to break away from your people
without converting to my religion or to any of the other religions?”
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Umm Salamah reported that Ja¢far ibn AbÏ >¥lib answered him and
said:

“O King, we were a people living in ignorance, worshipping idols,
eating carrion meat, committing sins, forsaking our kinsfolk and
abusing our neighbors. The strong amongst us exploited the weak.
We had been living like that until God sent us a Messenger, one of us,
whose pedigree, truthfulness, honesty and purity are well-known to
us. He called us to believe in the one God and worship Him and dis-
card the stones and idols we and our fathers had hitherto been
worshipping besides Him. He urged us to be truthful in what we say,
keep our trust, nurture our kinsfolk, be kind towards our neighbors
and desist from offensive behavior and killing. He advised us to avoid
repugnant acts, falsehood, taking orphans’ property and slandering
chaste women. He urged us to worship God alone and nothing else
besides Him, and taught us to observe prayer, give alms and fast. We
believed him and followed his teachings, but our people set upon us
and persecuted us to turn us away from our religion and take us back
to idol-worship and the repugnant acts we used to commit. When
they overwhelmed and oppressed us and prevailed over us, prevent-
ing us from practicing our religion, we came to your country and
chose you over all others, desirous to live as your neighbors and hop-
ing, O King, not to be persecuted in your land.” Other reports point
out that, on appearing before the King, Ja¢far departed from conven-
tion and did not prostrate himself before the Negus. When asked by
the Negus’s courtiers why he did not prostrate, he replied: “We pros-
trate before no one but God Almighty.”

The debate ended with the Muslims scoring victory over their
opponents and the Negus was persuaded of the justice of their case.
The Quraysh emissaries returned home “humiliated and their argu-
ment totally rejected,” as Umm Salamah had put it. Following this
episode, relations between the Muslims and Abyssinia’s Christian
monarch flourished to the extent that they would pray for his victo-
ry against other contenders for his throne. Umm Salamah said: “We
prayed to God to help the Negus prevail over his rivals and confirm
his rule in his country.” The logical consequence of that relationship
was that the Negus eventually embraced the religion of Islam.



    from this brief paper that the Islamic fiqh
relating to Muslim minorities is essentially derived from the gen-

eral fiqh of Islam as a whole. It is in a similar category to the fiqh of
fundamentals, priorities (al-awlawiyy¥t), contrasts (al-muw¥zanah), or
realities, or to comparative fiqh, or the fiqh of ethics etc. Accord-
ingly, although this branch of fiqh includes several aspects of the
general fiqh, it focuses specifically on issues affecting Muslim minori-
ties living among non-Muslim majorities and endeavoring to preserve
their identities under somewhat different customs, legislation and
laws.

It is also common knowledge that every fiqh ruling has its own
cultural impact. Indeed, culture stems from fiqh and the laws that
govern society. Fiqh and religious rulings also raise questions in an
uninterrupted circle of arguments and interpretations, where fiqh,
religious legislation and culture all play interchangeable roles.

A number of methods, means and tools do exist with which this
fiqh can be constructed on sound foundations, and these include the
following:

“Fiqh for Minorities” is a collective discipline and should not be
practiced on an individual basis. It is multifaceted, with differing
aspects that render any individualistic approach potentially perilous.
It comprises political, economic, cultural, social and legal elements.
The fiqh side of it requires appropriate treatment of the facts and
issues. No treatment can be correct without consideration of all
aspects of the matter in question, a task that cannot be completely
fulfilled by a single individual. It requires the collective input of sev-
eral scientists and specialists from different social and religious
disciplines. These people need to scrutinize and study the issue from

C O N C L U S I O N
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all angles, especially those of a general nature, that affect the future of
Muslim minorities, in order to articulate the problems accurately
and seek their solutions in fiqh. Indeed, the fiqh derived for these
cases should not be based on partial evidence or facts commonly
approved by jurists, but should be broadly based on the universal
fundamentals of the Qur’an and Sunnah, as well as the established
values and objectives (maq¥|id) of the Shari¢ah. It is, therefore, a var-
ied discipline that can be encompassed or fully understood, as
already pointed out, only by someone with a vast knowledge and
experience of all other aspects and branches of fiqh.

Specialist seminars can be an effective forum for the development
of a minorities fiqh, provided that they are well planned, enough
time is allocated to them, and are well attended by specialists,
researchers and scholars. The aim is to articulate the various aspects
of this field and provide satisfactory answers that can help define the
identity of minorities.

Some issues may be developed into research projects for further
and deeper study and investigation, with the necessary time and
effort devoted to the task. Some issues may be recommended for
academic degree studies at university level, supervised by experts or
professors with a specialist knowledge in the field. For example, a
question regarding economics could be dealt with jointly by an
economist, a legal expert and a religious jurist, each dealing with the
subject from his/her specialist angle. It is essential to bear in mind
here that language and linguistics have an important and profound
bearing on the formulation of the subject under study and its articu-
lation from the fiqh point of view.

When seeking or giving fatwas, especially with respect to Muslim
minorities, it is generally advisable to accustom people to submitting
their questions in writing. A written question is more likely to
receive greater attention and be given deeper thought. Specialists
responding to these questions are also advised to give written ans-
wers to avoid any misunderstanding or misapprehension. People
usually interpret things according to their wishes rather than with
due objectivity. When inquirers pose their questions in their own



     

particular way, the respondent jurists ought, nevertheless, to ask
them to repeat them in writing, even if both parties are on the same
wavelength. 

Writing usually entails focusing and reflection, and allows the
inquirers to mull over the issues and have greater confidence in
explaining their ideas. If the respondents then wish to discuss or clar-
ify those ideas with the inquirers, either over the telephone or face
to face, to help the inquirers understand fully the implications of
their questions, that is all the better. The respondents, on the other
hand, are also required to write down their responses to avoid any
misuse or misinterpretation of either the letter or the spirit of their
answers. This should provide the necessary safeguards for the accu-
racy and integrity of the questions as well as the answers.

It is also imperative that people are made aware of the importance
of fatwas and their impact on the future of Muslim minorities and
their relationships with other communities in society, as well as the
image of Islam in their own minds and the prospect of its application
to them. A fatwa may solve a specific or short-term difficulty for
some individuals, but raise several others that go beyond individual
cases to affect the current and future state of the community as a
whole. This awareness of possible conclusions and consequences
further emphasizes the need to take account of the principles of the
fiqh of priorities and consequences, as well as its other branches, in a
manner that is conducive to the correct application of the tenets of
Islam.

Jurists must also be fully aware of their environment and their cul-
tural and social surroundings. Some questions on the nature of the
minority and the majority living in this environment have already
been identified. Fiqh practitioners need to understand these very
well to be able to offer appropriate answers that take account of all
the surrounding conditions. They must also submit their findings to
those directly concerned as well as to other members of the commu-
nity in the mosques and elsewhere, so that their meaning and
implications are fully and clearly understood.

There is also the question of who is most qualified to contribute
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to the development of fiqh for minorities. I believe that it would be
more effective to develop existing institutions and associations of
Muslim social scientists, within which departments of fiqh and
Shari¢ah for students and practitioners could be established. This
would enable traditional jurists and modern social scientists to co-
operate and work closely together towards the achievement of the
objectives that we have been advocating. This would initiate a
debate between the two groups, in which knowledge of the
Shari¢ah sources can be passed on to social scientists and the various
dimensions of modern social studies that have eluded Muslim jurists
may be identified and clarified. 

I do not believe that fiqh councils, as they exist today, are ade-
quate, especially since they reproduce old fatwas in contemporary
language or use current vernacular. We require original interpreta-
tions which respond to the problems of minorities in a way that is
free of the negative effects that are usually associated with the fiqh of
expediency or crises. For Muslim minorities to be offered solutions
to their problems only on the basis of expediency or exceptionality
can have harmful consequences that they should be spared. The
answer is for groups of experts with differing specializations to come
together under the auspices of the associations of social sciences and
Islamic studies. They should collaborate on an equal basis without
any group being given the impression that it is being exploited or
marginalized by the others. In any case, as questions of a political,
economic, educational, philosophical or ethical nature arise, special-
ists from all sides can be called upon to examine jointly the religious
and social aspects of the issues. This arrangement, in my view,
would be more effective than fiqh councils limited only to Shari¢ah
experts.

Factors of time and space also play an important role in the deter-
mination of the nature of the issues being discussed. This is reflected
in keeping the field of Muslim minorities fiqh open for develop-
ment so as to take account of new circumstances in an ever-chang-
ing human condition. This applies to all areas of fiqh, whether
macro or micro. The Islamic system is fundamentally open, and



     

changing circumstances do affect the nature of the issues and ques-
tions being encountered and put forward. It is often true that these
vary even within the same country and the same era. The Muslim
minorities fiqh should not, therefore, remain rigid or restricted, but
ought to be open to ijtihad and debate whenever factors emerge that
had not previously existed, or were overlooked, when the question
was initially raised.

The Islamic system is an open system in which no final word can
be said unless it is a fact already established. As long as the subject
matter is within the boundaries of ijtihad, it should be open to spec-
ulation, debate and amendment as and when new facts or factors
emerge.

The methods and procedures necessary to develop a fiqh for
Muslim minorities should be developed in a number of areas. Some
of these relate to the individual or body or council issuing or apply-
ing the fatwa; some to the group or community for which the fatwa
is issued. For this project to take proper shape and to make the public
more aware of the establishment of a fiqh system, we need to
respond better to people’s problems. We also need to build up a
repertoire of knowledge that will enable us to deduce objective
principles defining the sources of knowledge and thought models,
and the essential features of Islamic fiqh for Muslim minorities. To
this end, further and wider studies, research and elaboration are
required. This holds true for specific cases as well as the cultural,
social and legal existence of Muslim minorities in their communi-
ties. It is over and above the definition of the fiqh components
common to general fiqh and the fiqh of the minorities and the areas
of distinction and specialization between them.

This type of investigation and research would make this fiqh use-
ful not only for the Muslim minorities but also for the Muslim
majorities, who could apply it to their own advantage.

Finally, what we have said so far regarding the fiqh of Muslim
minorities is a mere introduction, intended to provoke interest in
issues peculiar to Muslim minorities. Since this fiqh is open to
debate and discussion, so should be its development, the documen-
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tation of its literature and the elaboration of its means, methods and
tools. These must be open to researchers, scientists, religious schol-
ars and intellectuals. The author will be happy to receive from
readers any suggestions or comments that may assist in further
research and analysis.
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A^k¥m: Prescriptions directly taken from the Qur’an and the Sunnah.

Ahl al-Dhimmah: Protected people who adhere to their faith. The people with
whom a compact or covenant has been made, and particularly People of the
Book. An individual of this class namely, a free non-Muslim subject of a Muslim
state.

¢®lim: (pl. ¢¥lims or ¢ulam¥’ ): Islamic scholar. Literally, “one who knows, a schol-
ar, a scientist.” Commonly used for someone who has a thorough knowledge of
Islam and its sources—the Qur’an and the Sunnah. An important characteristic of
an ¢¥lim is that he/she is deeply conscious of God and stands in awe of Him. 

D¥r al-Da¢wah: The land where Islam is propagated. D¥r al-Ij¥bah: The land of
compliance. D¥r al-Isl¥m: “Land of Islam.” The land where Islam is followed. D¥r
al-Kufr: The country where Islam is not followed.

Fahm: Understanding.

Fatwa: (pl. fatwas or fat¥wa). A juristic opinion given by an ¢ ¥lim, mufti, or muj-
tahid, faqÏh on any matter pertinent to Islamic law. 

Fiqh: Literally, “understanding.” Knowledge of Islam through its laws; science of
the law of Islam. The term “fiqh” is sometimes used synonymously with Shari¢ah.
However, while fiqh is to a large extent the product of human endeavor, the
Shari¢ah is closely related to divine Revelation and knowledge which is only ob-
tained from the Qur’an and the Sunnah.

FaqÏh: (pl. faqÏhs or fuqah¥’). Specialists in Islamic jurisprudence (fiqh). A faqÏh can
also be a synonym for ¢¥lim meaning Islamic scholar.

Ghayb, al: That which is beyond the reach of human perception.

¤adith: (pl. hadiths or a^¥dÏth): The verbalized form of a tradition of the Prophet
Muhammad constitutive of his Sunnah. The word Hadith when H is capitalized
also applies to the sciences dealing with the Prophet’s Tradition in all its aspects. 

¤al¥l: That which is lawful (legal and allowed), as distinguished from ^ar¥m, or
that which is unlawful.  

¢Iddah: The term of probation incumbent upon women in consequence of a dis-
solution of marriage, either by divorce or the death of her husband. After a
divorce the period is three months, and after the death of her husband, four
months and ten days, both periods being enjoined by the Qur’an.
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Ijtihad: Considering that the accepted juridical sources of Islam are valid for all
time and space, ijtihad may be described as a creative but disciplined intellectual
effort to derive legal rulings from those sources while taking into consideration
the variables imposed by the fluctuating circumstances of Muslim society. 

Jihad: Literally, “striving”. Any earnest striving in the way of God, involving
either personal effort, material resources, or arms, in order to install righteousness
and eliminate evil, wrongdoing and oppression. Jihad al-Akbar: Literally “the
greater jihad”. Striving against the temptation of the nafs i.e. the struggle to
improve oneself and one’s character.

Maq¥|id: The ultimate aims, objectives and intents of the Shari¢ah.

Shari¢ah: The collective name for all the laws of Islam. It includes all the religious,
liturgical, ethical and jurisprudential systems.

Sunnah: Literally, “a clear path or beaten track”. Refers to whatever the Prophet
said, did, agreed to, or condemned. The Sunnah is the second source of the
Shari¢ah after the Qur’an. 

TalfÏq: Concoction or piecing together.

TaqlÏd: Uncritical adoption or imitation and following of a particular scholar or
school of thought.

Taw^Ïd: The act of affirming that Allah is the One and only God, the Absolute,
Transcendent Creator, the Lord and Master of the worlds. For a detailed study see
Ism¥¢Ïl R¥jÏ al F¥r‰qÏ, Al Taw^Ïd: Its Implications for Thought and Life, (Herndon,
VA: IIIT, ).

Tazkiyah: Purification.

Ummah: (pl. umam): Literally, a “community, nation.” Specifically, the universal
Muslim community. 

¢Umr¥n: ¢Umr¥n is taken to mean the cultivation and development of the world as
the arena harnessed for discharging man’s mission and the crucible for his trials,
accountability and development.

U|‰l: (sing. a|l): Principles, sources, origins. U|‰l al-fiqh: Science of Islamic
jurisprudence, philosophy of law; and the methodology of deriving laws from the
sources of Islam and of establishing their juristic and constitutional validity.

Zakah: Usually rendered as the ‘poor-due’ or legal charity, zakah is the obligatory
sharing of wealth with the poor and the community at the yearly rate of .% of
appropriated wealth above a certain minimum. An individual’s wealth can be in
the form of cash, commodities, livestock, agricultural goods and other items. 


